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take the court has made in their favor to the prejudice of an innocent 
purchaser any more than it would permit adults to take advantage 
thereof. 

[Ed. Note. — For other cases, see Infants, Cent. Dig. § 92; Dec. Dig. 
§ 41.* 13 Va.-W. Va. Enc. Dig. 529.] 

8. Infants (§ 113*)— Binding Effect of Decree on Infant.— When the 
court acquires jurisdiction of the subject and person, an infant is as 
much bound by its decree as an adult. 

[Ed". Note. — For other cases, see Infants, Cent. Dig. § 321; Dec. 
Dig. § 113.* 7 Va.-W. Va. Enc. Dig. 496.] 

9. Vendor and Purchaser (§ 176*) — Deficiency in Quantity Sold — 
Measure of Damages. — In case of deficiency in quantity of land sold, 
the general rule of compensation or abatement is according to the 
average value per acre of the whole tract, unless particular circum- 
stances require a departure therefrom. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. 
§§ 333-337; Dec. Dig. § 176.* 13 Va.-W. Va. Enc. Dig. 537.] 

Appeal from Circuit Court, Augusta County. 
Suit by Henry McComb against Mary E. Gilkeson and others. 
From a decree for defendants, complainant appeals. Reversed. 

Robertson & Robertson, for appellant. 
Bumgardncr & Bumgardncr, for appellees. 



D. S. COOK & SON MINING CO. v. THOMPSON. 
Sept. 16, 1909. 
[66 S. E. 79.] 

1. Corporations (§ 670*) — Foreign Corporation — Attachment. — By 

provision of Code 1904, § 2959, merely showing defendant to be a 
foreign corporation, authorizes issuance of attachment. 

^Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2628- 
2639; Dec. Dig. § 670.* 2 Va.-W. Va. Enc. Dig. 77.] 

2. Pleading (§ 48*) — Declaration — Sufficiency. — It is enough that a 
declaration sets out fully and clearly every fact necessary to apprise 
defendant of the nature of the demand, and to enable the court to 
say whether plaintiff would be entitled to recover on proof of such 
facts. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 105; 
Dec. Dig. § 48.* 11 Va.-W. Va. Enc. Dig. 239.] 

3. Evidence (§ 482*) — Opinion Evidence — Custom and Usage. — 
One of the grounds of negligence relied on being that defendant 
placed its dynamite thawer dangerously near its employees, the 

*For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 
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testimony of plaintiff's witness, experienced in such matters, and 
who was asked to state thegeneral custom of persons in the business 
as to the distance a dynamite thawer was placed from where the 
men were at work, "It is customary to keep the thawer a safe distance 
from the working men," and, when asked to explain what he 
meant by "safe distance," "I should say 200 feet," was proper, in 
view of the rule in the instruction given at defendant's request, 
"The unbending test of negligence in methods of machinery and 
appliances is the ordinary use of the business." 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 2255; 
Dec. Dig. § 482.* 5 Va.-W. Va. Enc. Dig. 781.] 

4. Trial (§ 62*)— Reception of Evidence— Rebuttal.— Defendant, in 
an action for injuries to its employee, in which a ground of negligence 
relied on was that it placed it's dynamite thawer dangerously near 
its employees, having given evidence that there was no other suitable place 
where the thawer could have been placed, plaintiff could contradict 
this by testimony that there was a place on defendant's land where 
the thawer could be placed out of reach of the place of work. 

[Ed. Note. — For other cases, see Trial, Dec. Dig, § 62.* 5 Va.- 
W. Va. Enc. Dig. 354.] 

5. Appeal and Error (§ 1001*)— Verdict— Conflicting Evidence. — 
There being evidence tending to establish defendant's actionable 
negligence, the verdict based thereon cannot be disturbed on appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 
§§ 3928-3934; Dec. Dig. § 1001* 14 Va.-W. Va. Enc. Dig. 101.] 

Error to Circuit Court, Botetourt County. 

Action by Caliph Thompson against D. S. Cook & Son Min- 
ing Company. Judgment for plaintiff. Defendant brings error. 
Affirmed. 

Benj. Haden? for plaintiff in error. 

C. M. Lunsford and Wm. R. Allen, for defendant in error. 



SCOTTISH UNION, ETC., INS. Co. et al. v.. CITY OF 
WINCHESTER. 

Nov. 18, 1909. 

[66 S. E. 84.] 

1. Constitutional Law (§ 48*) — Construction in Favor of Consti- 
tutionality of Statutes — Practical Construction. — If a statute is of 
doubtful validity, it will not be declared unconstitutional, where it 
appears that under the same or similar constitutional provisions like 
powers have been conferred by similar statutes which have never 



*For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date,, and Reporter Indexes. 



